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INTEREST OF AMICUS CURIAE

The Rutherford Institute is an international civil
liberties organization headquartered in Charlottesville,
Virginia. Founded in 1982 by its President, John W.
Whitehead, the Institute specializes in providing legal
representation without charge to individuals whose civil
liberties are threatened or infringed upon and in educating
the public about constitutional and human rights issues.
Attorneys affiliated with the Institute have represented
parties before the U.S. Supreme Court in numerous cases
involving student rights in the public education setting,
including Good News Club v. Milford Cent. Sch. Dist., 533
U.S. 98 (2001), and Owasso Indeg Sch. Dist. v. Falvo, 534
U.S. 426 (2002), as well as in other cases with sngmﬁcant
First Amendment issues such as Frazee v. Dep’t of
Employment Sec., 489 U.S. 829 (1989), and Arkansas
Educational Television Comm’n v. Forbes, 523 U.S. 666
(1998). The Institute has also filed amicus curiae briefs in
this Court on numerous occasions in cases raising First
Amendment issues of the type raised in this case. Institute
attorneys currently handle over one hundred cases nationally,
including many cases that concern the interplay between the
government and its citizens.

One of the purposes of The Rutherford Institute is to
work to preserve the maximum freedom for citizens to
petition government, to express opinions in public forums
without fear of repression or discrimination, and to enhance
respect and protection for free speech rights guaranteed by
the First Amendment. The Institute works diligently to
promote a society where the free marketplace of ideas can
predominate.  The Rutherford Institute is furthermore

' Counsel of record to the parties in this case has consented to

the filing of this brief, and letters of consent have been filed with the
Clerk pursuant to Rule 37. No counsel to any party authored this brief in
whole or in part.



dedicated to assuring that all citizens, including students,
teachers, and school administrators, appreciate the delicate
balance between the First Amendment’s protection of free
expression and the need for students to be well-educated,
productive citizens of our democratic republic with a healthy
respect for, and tolerance of, differing opinions and
viewpoints and an understanding of rights granted under the
Bill of Rights.

STATEMENT OF FACTS?

Respondent Joseph Frederick received a ten-day
suspension from Petitioner Deborah Morse (the principal of
Juneau-Douglas High School) as a result of Frederick’s
display of a banner at the Olympic Torch Relay procession
as it passed through the streets of Juneau, Alaska, on January
24, 2002. The Notification of Suspension signed by Morse
informed Frederick of the following violations set forth in
the Student Handbook:

1.12 - Display of Offensive Material

2.07 - Refusal to respond to staff directive regarding
behavior

2.17 - Truancy/Skipping

2.05 - Defiant/Disruptive Behavior

2.08 - Refusal to cooperate/assist in investigation

(J.A. 107). The school disciplinary grid for these offenses
permitted discipline if they occur on “other [than school]
property during normal school hours or at school
sponsored/sanctioned functions or activities outside of such
hours.” J.A. 22, 100, 103.

2 To the extent not stated below, amicus incorporates by

reference the statement of facts set forth in the brief of Respondent
Joseph Frederick.



Undisputed Facts. The Ninth Circuit properly
recognized that Fed.R.Civ.P. Rule 56 permits summary
judgment only when “there is no genuine issue as to any
material fact and that the moving party is entitled to a
judgment as a matter of law.” A number of factual
contentions in this case are disputed, but the undisputed facts
include the following:

» The Olympic Torch Relay was commercially
sponsored by the Coca-Cola Company (J.A. 27).

» The Torch Relay promoted the upcoming
international Winter Olympics, was open to the
general public, and was conducted on the public
streets of Juneau (J.A.9).

= A wide variety of speech activity occurred during
the Torch Relay, including signs, yelling, singing,
cheering, musical fanfare, banners, etc. (J.A. 23).

> Frederick v. Morse, 439 F.3d 1114, 1116 (9" Cir. 2006).
Petitioners’ Brief mistakenly blends conflicting versions of disputed and
undisputed material facts to reach a desired legal end. For example, the
Brief states that “the student body remained under the supervision of
high school administrators, teachers, and staff.” Brief for Petitioners at 3.
This assertion, however, is directly contradicted (i.e., disputed) by
several student declarations indicating that many students were unruly
throughout the event, with little control or meaningful supervision by
school staff, and that some students left the event altogether. J.A. 32, 38.
Likewise, while Petitioners argue that there were disruptions in school as
a consequence of Respondent’s display of the banner, Respondent
submits that no such disruptions occurred. J.A. 37. Moreover, the nature
of the disruptions suggests that it was Petitioner Morse’s actions that
caused any so-called disruptions, not the display of Frederick’s banner.
J.A. 43. Numerous other significant “disputed facts” that are identified in
the following text above should be recognized as such and not relied
upon as the basis for the Court’s decision in this case. Otherwise, the
case should be remanded for trial of these disputed issues.



